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PRISONERS — ENTITLEMENT TO VOTE IN ELECTIONS 

264. Mr C.C. PORTER to the Attorney General: 
I refer to the proposed change to the Electoral Act 1907 that would allow prisoners serving terms of 
imprisonment of up to three years to vote at the upcoming state election.  

(1) Why did the Attorney General state this morning on radio 6PR that the Carpenter government had no 
choice but to make the cut-off point three years, when the High Court has only ruled unconstitutional a 
complete ban on all prisoners from voting and has made no pronouncement about what the cut-off point 
must be? 

(2) Why has the Carpenter government not proposed a reversion to the old cut-off point of one year so as to 
prevent more serious offenders convicted of crimes of violence, sexual offences, drug offences and 
offences against children from being entitled to vote? 

(3) If this has been an oversight, will the Attorney General now remedy it by amending the legislation to 
make the cut-off point one year? 

Mr J.A. McGINTY replied: 
(1)-(3) Two years ago, we thought it appropriate to say that if people have offended against society and have 

placed themselves so far out of society that they are sentenced prisoners, they should not be entitled to 
vote in state elections. That was the legislation that we passed. That legislation was comparable—in 
fact, in relevant senses, identical—with the legislation that was passed by the Howard Liberal 
government at the federal level. Last year, the High Court ruled that legislation constitutionally invalid. 
It said that a blanket ban on prisoners being entitled a vote offended against the Australian Constitution; 
therefore, it was invalid. For that reason, at the recent federal election in October last year, the 
commonwealth reverted to its former legislation. That legislation provides that prisoners who are 
serving a term of imprisonment of three years, or less, are entitled to vote, and prisoners who are 
serving a term of imprisonment of more than three years are not entitled to vote. The High Court made 
the observation in the case of Roche that the old federal law, with the three-year limit, was 
constitutionally valid. However, it said that a blanket ban was not constitutionally valid.  

I have discussed this matter with the state’s legal advisers, and the advice that I have received is that we 
have no choice but to amend the legislation, because our existing provisions could well be challenged 
before or after the coming state election, and they would be ruled invalid. That would mean that, were 
we not to give prisoners the capacity to vote, the election could be interfered with or overturned after 
the event. Therefore, we need to change the law.  
The member for Murdoch has asked why the cut-off point is not one year. There are most probably two 
reasons for that. The first is that there is doubt about the constitutional validity of having a one-year cut-
off point. That is the simple advice that I have received. The second is that in the last federal election, 
prisoners who are serving a term of imprisonment of less than three years—exactly the people whom 
the member for Murdoch is referring to—were entitled to vote. It seems to me that to make sure that our 
legislation is constitutionally sound, and to maintain harmony between the federal and state electoral 
provisions, given that we operate a joint electoral roll, the course of action that we have adopted is most 
appropriate.  

 


